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eee one agreement vas ter over and had decided/| |] 
.d from page 4 complainant, ajthat “we had better stay separ- 
ney was also exe-' ated.” 
I snail ‘ d in Dlank F Thereafter compialnant ‘o> 
f and be an ignated a ve the office of defend- 
1 cecu- | Nevada to enter an a 7e what she described | 
S ¢ ri 1 ne ¢ tten consent for 
i Gd é nh aeiend “i 4 e” and a request that she 
C mplainant d s and retur: This was 
t 9 ed this Je Ss another power of at- 
I Oo - tes S hich the name of an 
: e | sides 0 ttorney was included, to be| 
ether | J signé At ised in lieu of the original blank 
B sorges. <! it issueé power. Be that as it may, she 
e adjuaged, for reas destroyed the papers and at once 





agreement, and forgot 


had done 


Miriam Siegel Wolff from the evidence) with 


ates of ac cnowledgment if the power. When 

retained Mr. Halpern 
no doubt that com-|solicitor she informed 
ad this document|the agreement, but not of the 
fore executing it,| power. There was no reason for 


physical force or|her to refrain from 


The evidence justi-|membered signing it. 


-ontrary her interest 











took ! ainant n telling him tha 

I she assured|done s 
linking i ver fo Wher the parties 
had suggested, that] office of defend 

he vorce t g July 3 they went 
did not want to be|Hotel Victoria 

é defendant where they spent 
any financial hold gether and ind 

ude liry|intercourse. Of this fac 

ial circumstances.|is no doubt, strange 
tha had no nduct seems, for it is 
pert he wn || lefendant. Therea 
ly de dent up ued to indulge 











n her rese e at arital Narmony a 
z bot the int July 5, 1942, ix 
a f 1 st r separation agreement 
yendent this interval no mentio1 
ted. the agree-|made of the agreement 
rovided ree 
ting the interpre-;his wife to be wooing her 
1gZre n d d she s led to be 
husband d ¥ had forgotte thei 
hall 2e governed d that their marriage 
he State f Ne $ work out successfully. 
i f the fact that as her desire. On July 5 com- 
nial domicile was in|plainant went to Woodst 
ver, the lav f| New York, for a previously 


contends 














nafter noted. Let it be 
t nplainant alc 


sign the power in blank on 





13, along with the copies | th 
»ty 
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rk. She signed several | 
Max Wolff copies but not (as I 


sort were used/him of the power had 








pport. De-|relations and to cohabit 
] 2ed 
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kad long experience. 

The Fidelky Union Trust Company be- 
lieves that co-operation in serving best the in- 
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|after the Nevada decree 























‘alled up the defendant and 


“| told him that she would not sig: 


any such consent. He protested 
he had already purchased 
his tickets for Reno, Nevada, and 
asked her to meet him again in 
his lawyer’s office on July 14. 





heads 
*}She did meet him there on that 


date, but first retained a solici- 
tor, Mr. Halpern, who accom- 
panied her. 

| At this conference complain- 
ant and Mr. Halpern expressly 
repudiated the agreement and 
made it very clear that com- 
lainant would not agree to de- 
fendant’s procuring a divorce. 
Had they known of the exist- 
j}ence of the power of attorney 
{they would doubtless have re- 
| pudiated it in express terms and 
demanded that it be delivered up 


for cancellation. But their an- 





sexua]l|nouncement that complainant 


would not agree to any such 


uch | proceeding amounted to an ef- 


fective repudiation and revoca- 
tion of the power. Mr. Halpern 
demanded that 
le for the support and main- 


his client, notwith- 


provision be 


~ 
ms 
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standing the agreement. No ac- 
cord was reached with respect 
thereto although various 
amounts were mentioned Mr. 
Jalpern and his client left the 
office with the understanding 
that Mr. Halpern would cail 


within a few days for an 





plainant be allowed $150 per 





the conference com- 
plainant through her solicitor 
offered to return and live with 
! her husband, but defendant re- 
plied “That is ridicujous;, we 


said that he had thought the | out independent advice and in 


is that between husband and} J. Eq. 522, 28 Atl. 907, aff'd 
wife, and transactions between |N., J. Eq. 695, 35 Atl. 1130; Fried 


them, to be valid, particularly | ys. Fried, 99 N. J. Eq. 106, 132 
}as to her, must be fair and rea-| Atl. 674; Hunt vs. Johnsen, 
sonable. Such transactions are|N. Y. 27, 4 Am. Rep. 631; Gra- 


wt, 


jealously scrutinized in equity | ham vs. Graham, 143 N. Y. 573, 


to prevent the wife from being |38 N. E. 722; Boyd vs. De 


twee, 


| Overreached, defrauded or co-/ Montagnie, 73 N. Y. 498, 29 Am. 
|erced by the undue influence or 
improper conduct of the hus-|N, Y, 224, 133 N. E. 569; Hunger- 
band. Contracts between hus-|ford vs. Hungerford, 161 N. Y. 
band and wife are void at law | 550, 56 N. E. 117; Peyton vs. Wil- 


and are recognized as valid in|liam C. Peyton Corp., Del., 
equity only if they are just and! Atl. 2nd 737, 123 A. L. R. 1482 


fair. They will not be enforced| 26 Am. Jur. 876. In Lister vs 
in equity to accomplish what is | Lister, 86 N. J. Eq. 30, 97 Atl. 


unfair. They will not be en- 
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what is unfair, unjust or oppres- 
her husband’s presence, and|sive. Fike vs. Fike, 3 N. J. Mise. 

as shockingly improvident in| 485, 128 Atl. 849, aff'd 99 N. J. 
view of her complete financial] Eq. 424, 132 Atl. 992: Ward vs. 
dep ndence upon him. The most | McLellan, 117 N. J. Eq. 475, 176 
confidential of all relationships | Atl. 571; Hall vs. Otterson, 52 N. 


Rep. 197; Tirrell vs. Tirrell, 232 





(Continued on page 7, col. 2 
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from her husband ce the July | 


ledge that complainant or her | 
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solicitor had of the Nevada pro- 


{ceedings was through defend- 


ant’s answer to this suit, filed | 
| 
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been.entered. 


Taking up the special de- 
fenses, the first pre- 





sented for determination is 
whether the separation agree- 
ment in itself constitutes a de- 
fense to this suit. In my judg- 
ment it does not, for a number 
of reasons. For one thing it was 
executed by complainant with- 
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performance necessarily would 
(and did) violate the law of our 
Sister state of Nevada, whose 
requiries domicile as dis- 
tinguished from mere residence 
that state as a jurisdictional 
basis for divorce. (As to the Ne- 
ada statute, Latterner vs. Lat- 
terner, 51 Nev. 285, 274 Pac. 194; 
93 Nev. 421, 65 

Pac. 2nd 872, Wiiliams et al vs. 
the State of North Carolina, 


Lamb vs. Lamb, : 


G| infra (p. 195 of the L. Ed.). As to 


he public policy, Graves vs. 


| Johnson, 156 Mass. 211, 32 Am. 
| St. Rep. 466, 15 L. R. A. 834; 


tosenbaum vs. United States 


| Credit System Co., 64 N. J. L. 34, 


44 Atl. 966, rev. on the facts 65 
N. J. L. 255, 48 Atl. 2373, 53 L. R. A. 
449; see Alleghany Co. vs. Allen, 
69 N. J. L. 270, 55 Atl. 724, 17 C. 
J. S. 652) and because it con- 
templated the suppression and 
falsification of evidence of dom- 
ile to be offered in the Nevada 
suit (17 C. J. S. 598 € 
ment: Contracts sects. 554, 555). 

Then too the parties’ contin- 


ied normal cohabitation follow- 
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remeent. as thoue other side—these, and similar 
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Schlemm, 93 N. J. L. 78, 81, 166) ° - 


| Atl. 819, aff’d 94 N. J. L. 112, 114, 
| 109 Atl. 305; Rushmore vs. Rush- 


more, 114 N. J. Eq. 151, 168 Atl. 
614: 22 €. 3. &. G2i, 622, 27 Am: 
Jur. 19. 


Furthermore, the agreeme ] 
d ) i ( 
etence ne par S 

Nake lt Husband and 








I 1a maintal! [ A 


Parmly vs. Parmly, 125 N. J. Eq. 


545, 5 Atl 2nd 789; Kyff vs. | 


yi, 206 N. ¥. Zi, 74, 25 N. ©. 
2nd 655, 657; see Jackson vs. 
Jackson, 290 N. Y. 512, 49 N. E. 
2nd 988. 


dered. Lang 


Svne Gold Mining Co. vs. Ross, 
20 Ney. 127, 18 Pac. 358, 19 Ar 


St. Rep. 337. I 
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4tl. 218; Slack vs. Rees, 66 N. J. 
|Eq. 447, 59 Atl. 466, 69 L. R. A. 
393; Post vs. Hagan, 71 N. J. Eq 
234, 65 Atl. 1026, 124 Am. St. Rep. | 
997; Reeves vs. White, 84 N. J.| 
Eq. 661, 95 Atl. 185; Bensel vs. 
Anderson, 85 N. J. Eq. 391, 96 | 
Atl. 910, modified n the 
‘ 87 N. J. Eq. 364, 101, | 
Atl. 262. 
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vs. Ball, 118 N. J. Eq. 378, 380, 179 
Atl. 374, aff’d 119 N. J. Eq. 471, 
183 Atl. 172: Restatement: Con- 
| tract sects. 584. 586 In re 
| Rhinelander’s estate, 290 N. Y. | 
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prosecuting his Nevada suit de-|case of the decisions of the 
ne Court 


fendant was guilty of fraud ex- | United States Suprer in 
Davis vs. Davis, 305 U. S. 32, 838 
L. Ed. 26, 59 S. Ct. 3, 118 A. L. R. 
1518, and Williams et al vs. The 
| fined in United States vs. one a reagerengeny rt - 
| Throckierton, 98 U. S. 61, 25 L.| 7, = =— vali Pajatuns 
i a Tt too A th. &. 2. Of course 
| Ed. 93, 61 S. Ct. 61, to be such 
fraud on the part of the success- 


ful party to a suit as produce:: 


trinsic of and collateral to the 
subject matter of the suit. Ex- 


nsic or collateral fraud is de- 


| 
| 


neither ol these cases is 1n poli 


where, as here, such extrinsic 
: } fraud is shown as to amount to 
situation where “there was, 
1 fact, no adversary trial or de- 

sion of the issue in the case. Nor do I think that either of 


a denial of due proce 


Where the unsuccessful party | those decisions aids the defend- 
has been prevented from exhib- ;4"t, even if the element of ex- 
iting fully his case by fraud or] trinsic fraud be disregarded. In 
deception practiced on him by|the Davis case it was held that 
his opponent, as by keeping him] if the defendant appeared and 
away from court. or a false |@ctually contested the plaintiff’s 
promise of a compromise; or | ¢laim of domicile in the state of 
where the defendant never had|the forum the decree of the 
knowledge of the suit. being |COurt based upon an adjudica- 
kept in ignorance by the acts of | tion that such domicile existed 
the plaintiff: or where an at-|iS entitled to full faith and 
torney fraudulently or without |¢redit in the other states of the 


authority assumes to represent | Union. But that rule has never 





a party and connives at his de- 


feat; or where the attorney reg- 
rly employed corruptly sells 


(Continued on page 8, col. 1) 
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